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The Joint Declaration

1. On 19th December 1984 the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China signed a Joint Declaration on the question of Hong Kong.

2. The Sino-British Joint Declaration is a treaty binding in international law between the United Kingdom of Great Britain and Northern Ireland and the People's Republic of China.

3. The principle underlining the Joint Declaration is the principle of ‘One Country, Two Systems'.

4. Article 3 of the Joint Declaration contained the following solemn declaration by the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China:

"(5) The current social and economic systems in Hong Kong will remain unchanged, and so will the life-style.  Rights and freedoms, including those of the person, of speech, of the press and of assembly, of association, of travel, of movement, of correspondence, of strike, of choice, of occupation, of academic research and of religious belief will be ensured by law in the Hong Kong Special Administrative Region."  (emphasis added)

5. The Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China thereby gave a joint, unqualified and continuing undertaking that the rights and freedoms enunciated would be made certain by law in the Hong Kong Special Administrative Region.

6. Article XIII of Annex I to the Joint Declaration the Government of the People's Republic of China contained the following elaboration of the basic policies of the People's Republic of China regarding Hong Kong as set out in paragraph 3 of the Joint Declaration:-

"BASIC RIGHTS 


XIII

AND FREEDOMS

The Hong Kong Special Administrative Region Government shall protect the rights and freedoms of inhabitants and other persons in the Hong Kong Special Administrative Region according to law. The Hong Kong Special Administrative Region Government shall maintain the rights and freedoms as provided for by the laws previously in force in Hong Kong including freedom of the person, of speech, of the press, of assembly, of association, to form and join trade unions, of correspondence, of travel, of movement, of strike, of demonstration, of choice of occupation, of academic research, of belief, inviolability of the home, the freedom to marry and the right to raise a family freely.


Every person shall have the right to confidential legal advice, access to the courts, representation in the courts by lawyers of his own choice, and to obtain judicial remedies. Every person shall have the right to challenge the actions of the executive in the courts." (emphasis added)

7. The Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China thereby undertook to continue the rights and freedoms previously enjoyed by the people of Hong Kong and to safeguard those rights and freedoms by law.  The rights and freedoms safeguarded were to be measured by those previously in force by law in Hong Kong.

8. The Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China also agreed in Article XIII of Annex I to the Joint Declaration that the International Covenant on Civil and Political Rights ("ICCPR") and the International Covenant on Economic, Social and Cultural Rights ("ICESCR") as applied to Hong Kong would remain in force. 

9. Pursuant to the Joint Declaration, the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China were, therefore, under a two-fold obligation.  First, to ensure that the Hong Kong Special Administrative Region had laws in force at all material times which gave the inhabitants and people in the Hong Kong Special Administrative Region rights and freedoms equal to those previously enjoyed in Hong Kong.  Second, to refrain from enacting laws which removed, restricted or otherwise circumscribed such rights and freedoms and/or which constituted a breach of  the ICCPR and ICESCR.

10. The declarations in Article 3(5) of the Joint Declaration and the undertakings in Article XIII of Annexe I to the Joint Declaration were in mandatory and unqualified terms.

11. By Article 7 of the Joint Declaration, the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China agreed to implement the declarations in the Joint Declaration and the Annexes to the Joint Declaration.  

The Basic Law

12. On 4th April 1990 the Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China was adopted by the Third Session of the Seventh National People's Congress.  The Basic Law was enacted in accordance with the Constitution of the People's Republic of China to prescribe the systems to be practised in the Hong Kong Administrative Region, in order to ensure the implementation of the basic policies of the People's Republic of China regarding Hong Kong.

13. The Basic law provides inter alia as follows:

"Article 23.

The Hong Kong Special Administrative Region shall enact laws on its own to prohibit any act of treason, secession, sedition, subversion against the Central People's Government, or theft of state secrets, to prohibit foreign political organizations or bodies from conducting political activities in the Region, and to prohibit political organizations or bodies of the Region from establishing ties with foreign political organizations or bodies."

"Article 27.

 Hong Kong residents shall have freedom of speech, of the press and of publication; freedom of association; of assembly; of procession and of demonstration; and the right and freedom to form and join trade unions and to strike."

"Article 35.

Hong Kong residents shall have the right to confidential legal advice, access to the courts, choice of lawyers for timely protection of their lawful rights and interests or for representation in the courts, and to judicial remedies.

Hong Kong residents shall have the right to institute legal proceedings in the courts against the acts of the executive authorities and their personnel."

"Article 39.

The provisions of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region. 

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law.  Such restrictions shall not contravene the provisions of the preceding paragraph of this Article." (emphasis added)

14. The Basic Law gives legal and practical effect to the principle of ‘One Country, Two Systems'.

15. The Basic Law forms a solemn and binding covenant with the inhabitants and people of Hong Kong for the time being.  

16. The concluding words of Article 39 of the Basic Law make it clear that any laws enacted in the HKSAR must comply with the ICCPR and the ICESCR.  These Covenants guarantee rights and freedoms similar to those guaranteed by Article XIII of the Joint Declaration and Article 27 of the Basic Law.  In addition, the Covenants guarantee certain other rights and freedoms, notably those of freedom of thought, conscience and religion and the right of peoples to self-determination. It follows that any legislation passed in order to comply with Article 23 must provide adequate safeguards for all of these rights of freedoms and be no greater than required in a democratic society.

17. Further, the ICCPR and the ICESCR require that any restrictions shall be "prescribed by law".  Article 39 of the Basic Law contains the same requirement.  The concept of "law" in this context requires not only that the restriction should be founded in some source of law (often a piece of legislation) but also that the law itself must have the attributes of the rule of law.  This entails in turn that it should be (1) accessible to those affected by it; (2) reasonably foreseeable, so that those affected by it may know how to conduct themselves so as to avoid breaking the law; and (3) that the law should not confer such broad discretion on the executive or administrative officials that in practice it could be applied in an arbitrary or discriminatory manner without effective judicial control.  These principles are well established in the jurisprudence of the European Court of Human Rights: see e.g. Sunday Times v. United Kingdom (1979) 2 EHRR 245, para.49; and Hentrich v. France (1994) 18 EHRR 440, paras.40-42. 

The National Security (Legislative Provision) Bill 

18. On 24th September 2002 the Government of the Hong Kong Special Administrative Region published a consultation document on "Proposals to implement Article 23 of the Basic Law".  On 14th February 2003 the Government of the Hong Kong Special Administrative Region published the National Security (Legislative Provision) Bill ("the Bill").  On 26th February 2003 the Bill was laid before the Legislative Council of the Hong Kong SAR.  Subsequently, certain Committee Stage amendments have been proposed.

19. The Bill seeks to introduce changes to the law of the Hong Kong SAR in three areas:

 (a) by redefining Treason and Sedition and creating new offences of Subversion and Secession;

 (b) by extending the law of Official Secrets;

 (c) by creating a procedure and mechanism for the Proscription of organisations

Breach of Joint Declaration and the Basic Law

20. In our view the Bill is in breach of the Sino-British Joint Declaration and the Basic Law.

21. In particular, first, the Bill as currently framed would have the effect of severely restricting a large number of fundamental rights and freedoms previously enjoyed by the people of Hong Kong and enshrined in the ICCPR and ICESCR.  Second, many of the provisions of the Bill are insufficiently clearly defined by law and, as such, are likely to have a chilling effect upon the exercise of the rights and freedoms which the people of Hong Kong have previously enjoyed and which are enshrined by the ICCPR and ICESCR.  Third, none of the provisions of the Bill contains any express safeguards for any of the covenanted rights or freedoms.  Fourth, the provisions on proscription are based on unacceptable linkage with the Mainland legal system, which is inconsistent with the principle of ‘One Country, Two Systems', and contain inadequate safeguards in the provision for appeal.

22. We refer to and annex to this Opinion the following three papers which we have prepared in the time available that deal in detail with certain, but not all, aspects of the Bill: 

(a) "Amendments to the Hong Kong Crimes Ordinance: Treason, Secession, Subversion and Sedition" (Annex A);

(b) "Official Secrets and the Case of Shayler" (Annex B);

(c) "Proscription" (Annex C).

23. We highlight below a number of matters by way of illustration or exemplification of some of the unacceptable and unconscionable features of the legislation.  We should emphasise, however, that, in our view, the objections to the Bill are legion.

Offences are vague and uncertain
24. The clauses of the Bill, which create offences against the State, are replete with language of unacceptable vagueness and uncertainty.  For instance:-

· "intimidating the Government of the People's Republic of China"; 

· "doing any act with intent to prejudice the position of the People's Republic of China    in the war"; 

· "disestablishes the basic system of the People's Republic of China" ; 

· "withdraws any part of the People's Republic of China from its sovereignty "; and

· "violent public disorder that would seriously endanger the stability of the People's Republic of China". 

25. There is a similar strain of vagueness and uncertainty in a number of the phrases used in the proposed amendments of the Official Secrets legislation. For example the proposed section 16A of the Official Secrets Ordinance refers to any information document or article which "relates to any affairs of the Hong Kong Self Administered Region which are under the basic law within the responsibility of the Central Authorities". 

26. In the case of some of the proposed offences, notably those of subversion and secession, there is not even any clear definition of the mental element (mens rea) required.

27. None of the above phrases is sufficiently precise to comply with the rule that restrictions on rights and freedoms must be "prescribed by law".  

Official Secrets
28. The amendment to section 18 of the Official Secrets Ordinance would protect information which was not itself secret but which had been acquired as a result of one of a number of offences, such as telephone-tapping, computer hacking and theft. The recipient of the information would be liable to conviction if the disclosure is "damaging" and he knows or has reasonable cause to believe that the information is "damaging".  This unacceptably broad provision is objectionable not only because it is likely to restrict the activities of a free press in a democratic society but also because it is out with the scope of Article 23. 

29. It also exemplifies one of the basic points made above: nowhere in any of the proposed legislation is there any safeguard for any right or freedom such as those of expression, religion or self determination. Indeed, the Bill provides no safeguards for the freedom of the press and free flow of information in relation to official secrets. The individual citizen will have no way of knowing or predicting whether a proposed course of activity, which would otherwise be lawful under existing laws as the exercise of a fundamental right or freedom, would be criminalized if the Bill were to be enacted as it stands. There is, moreover, no public interest defence. 

Proscription
30. The Bill's provisions as to proscription are unnecessary since there are already three existing proscription mechanisms under the Societies Ordinance.  The Bill proposes seriously to curtail the right of association by giving new powers to the Secretary for Security to "proscribe" any organization and criminalize mere association without proof of actual criminal activity.  The power to "proscribe" can be exercised in relation to an organization which is "subordinate" to a Mainland organization banned by the Central People's Government whose certificate must be accepted as "final" by the Hong Kong Courts.   This violates the principle of ‘One Country, Two Systems' underlining the Joint Declaration and the Basic Law. 

31. There are also provisions to empower the Secretary for Security to make regulations as to the appeal procedure in relation to proscription.  Such regulations may deprive the appellant of the right to attend the hearing or to be represented by a lawyer of his own choice or even to be informed of the full evidence supporting the proscription. These regulations would be contrary to the assurance in Article XIII of Annex I of the Joint Declaration and to Article 35 of the Basic Law which provide that every person shall have access to the courts and be entitled to representation of his choice.  

Increase in powers of prosecution and sentence 
32. Further, the Bill cuts down the rights and freedoms previously enjoyed by the people of Hong Kong by:

(1) abolishing the existing time limitation of 3 years in the prosecution of treasonable offences;

(2) increasing the prison terms of seditious offences from 2 or 3 years to 7 years or life imprisonment;

(3) increasing the time limitation of prosecution of seditious offences from 6 months to 3 years; and

(4) increasing police power to enter and search without warrant.

Conclusions

33. The Bill severely restricts a large number of the existing fundamental rights and freedoms presently enjoyed by the people of Hong Kong.

34. The Bill is inconsistent with the ICCPR and ICESCR.

35. The Bill offends against the principle of ‘One Country, Two Systems'.

36. The Bill represents a serious breach of both the Sino-British Joint Declaration and the Basic Law. 

37. The Bill, is, therefore, a breach of an international treaty between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People's Republic of China and a breach of a covenant with the people of Hong Kong.

38. Accordingly, the Bill should be redrawn so as to comply with the Joint Declaration, the Basic Law and International Human Rights Law.

Postcript
39. Since settling this Opinion, we have learnt that the Chief Executive has announced that the Hong Kong SAR Government will put three further amendments to the Bill before the LegCo bills committee:

(1) First, section 7 of the Bill will be amended to delete the proposed section 18B to the Crimes Ordinance, thereby withdrawing the proposal to give the police the extra power of investigation.

(2) Second, a new clause 11AB will be added to the Bill to provide a "public interest" defence by adding a sub-section (5B) to section 18 of the Official Secrets Ordinance.

(3) Third, proposed sections 8A(2)(c), 8A(3) and (4), and 8A(5)(g) and (h) of the Bill will be deleted thereby removing the provisions whereby the Hong Kong Courts are required to proscribe Hong Kong organisations on the basis of certificates issued by the Central People's Government.

40. These amendments are welcome.  They address three of the significant concerns about the legislation which we specifically mentioned above.  However, there are a large number of other issues about the Bill which remain to be addressed.   We have highlighted only some in this Opinion and in Annexes A, B and C.

41. In our view, nothing less than wholesale revision of the Bill is required.  Unless and until this takes place, the Bill will remain in breach of the Joint Declaration and Basic Law and will remain objectionable on Human Rights grounds.
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