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Comments on 

Consultation Document on

Proposals to Implement Article 23 of the Basic Law

Article 23 stipulates that “The Hong Kong Special Administration Region shall enact laws on its own to prohibit any act of treason, secession, sedition, subversion against the Central People’s Government, or theft of state secrets, to prohibit foreign political organizations or bodies from conducting political activities in the Region, and to prohibit political organizations or bodies of the Region from establishing ties with foreign political organizations or bodies“ In this context therefore, Hong Kong has to legislate in compliance with the Basic Law.

It is noteworthy, however, that the Article specifies that Hong Kong as a locality shall enact laws on its own. Hong Kong is a multi-cultural and pluralistic city and before any legislative proposal is to be introduced, the people (including the business community) in Hong Kong should have the opportunity to discuss the matters concerned thoroughly. Based on the outcome of these consultations, the Administration would initiate the legislative process, which must accept the values, aspirations and concern of the people, and proceed at such pace as is necessary and comfortable to the community at large. While a working timetable may be useful to the Administration, final enactment must be the result of comprehensive consultation and broad social acceptance, consistent with the spirit of “One country, two systems”.

We learn that the Administration has consulted the Central People’s Government for some period of time to come to certain consensus on certain matters of principle. If the Administration has taken time to do so, even before broad consultation in Hong Kong, the more necessary it will have to be that the Administration should now give ample time for the Hong Kong community to study the principles involved, (and if they can be made known publicly) and the details of the proposals to follow. A flexible timetable to enact is therefore essential.

The Document has raised concern in manners below:
a) The freedom of information and the freedom of assembly may be restricted significantly, unless the legislation is tightly and carefully worded. The matters at point are the definition of “protected information”, targeting information processors and recipients and the basis of proscribing organizations.

b) Article 23 relates to the Central People’s Government and not the government of provinces, special zones or regions or special administrative regions. The Constitution defines “Central People’s Government” as the State Council. Hence, legislation should be restricted to issues of the State Council.
c) Many terms or phrases are imprecise and what would constitute an offence is not clear. For example, power of the police, selectivity of offences, “affiliated” or “connected” in terms of proscribing organizations or “other serious unlawful means”.

d) There are insufficient details, and issues are discussed in such general terms that it is difficult to visualize the details.

e) There is no time limit to the commencement of prosecution, if the Administration considers that an offence has been committed.

f) The proposals create an undesirable impact on foreign nationals and on Hong Kong permanent residents who have acquired foreign nationality. 

g) There is an absence of information on safeguards to Hong Kong residents versus the Administration’s legislative proposals.

h) There is insufficient information to justify the necessity, the reasonableness and the proportionality of the legislative extent or power sought. For example, the codification of offences, the inclusion of inchoate and accomplice acts and other ancillary acts.

We believe the public must be convinced of the relevant proposals, and given the foregoing consideration, the Administration should issue a consultation document in the light of public concern expressed. In this connection, we should like to suggest the Administration to incorporate the following in the new document: 
a) An assurance for the proposals to be consistent to the Common Law System; and the basic freedoms guaranteed under the Constitution and the Basic Law.
b) An offence is committed only when:
i. necessary intention has been proven in court, and

ii. where action following the intention has taken place, it causes violence or serious destruction in terms of national security. 

c) The onus of proof under (b) is on the prosecution.
d) Knowledge of an act which may be deemed subsequently by the Administration to be an offence, will not constitute an offence.

e) An appeal against proscribing organization should be laid before a court in Hong Kong, and not a tribunal outside the judicial system.

f) Given the severity of the legislative proposals and the penalties, an offence should be tried before a jury. 

As the Document stands now, the likely adverse impact will be damaging to Hong Kong in achieving pre-eminence as an international business centre. The harmonious and cosmopolitan environment so closely tied to the Hong Kong way of life will be changed, and most of the freedoms enjoyed will be caged. Hong Kong’s international business status on the contrary will be eroded through the extraterritorial application of the proposals. Knowledge or skills which are the great assets to Hong Kong’s future, may be lost as many working in Hong Kong possess foreign passports as well as being permanent residents. The rigour of the proposals will stifle business vigour and flexibility, with reduced security in and ebbed information flow. The proposals will also have an invisible adverse impact on initiative, creativity and research which the government has advocated as being important to Hong Kong’s future economic success. Worse, there is a sad suspicion that these proposals may be linked to the Administration’s intention to introduce the smart identity card, to tighten social control over the life of Hong Kong people.

Hong Kong has over the years developed to be a great city with a truly international flavour. It has ranked to be the top free economy, and regarded to be a favourable place for investment and work. Its advantages are well known and need not be repeated here. Ever since the Asian financial and economical crisis in 1997, Hong Kong has undergone a period of economic and social stress. There is apparently a reduction in confidence of Hong Kong’s being, and its international character has lost some colours beginning with a persistent drop in its proficiency in and use of English. Our cost structure compares unfavourably with rivalling cities only being compensated by the ingenuity and productivity of Hong Kong people, Hong Kong’s sound physical and telecommunication infrastructure, the simple tax system and the conviction to uphold the rule of law and the freedoms enjoyed. At a time when Hong Kong strives to be more competitive, business would look forward to a more favourable business environment so that Hong Kong may even move one step ahead of others in attracting business and posturing as Asia’s world city. The Document however will compromise those efforts and intentions with subsequent damaging consequences. We sincerely hope the Administration will review the entire process afresh and provide another document not excluding a White Bill taking into account the views and concern expressed by different sectors of the community. 
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